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It results from what has been said, that, in our opinion, the seventh 
instruction asked for by the defendant ought to have been given by the 
court, and for its refusal to do so the judgment of the Corporation Court 
of Buena Visia must be reversed. Reversed. 

BY THE EDITOR. — From one cause or another, the report of this case has 
been delayed. The case is important, and an article by one of the Editors of the 
Register, on the general subject involved in the decision, will appear in the 
next number. 



BlJMGARDNER AND OTHERS V. HARRIS AND OTHERS.* 

Virginia Court of Appeals : At Staunton. 
(October 8, 1895.) 

1. Conveyance in Consideration of Marriage — Valuable consideration — gift 

over after death of wife void as to existing creditors. In 1867 marriage consti- 
tuted a valuable consideration for a settlement by a man on his intended wife, 
and after the marriage the settlement was valid against existing creditors ; 
but where the settlement was upon the wife for her life, with remainder over 
to the sister of the grantor and her children, the remainder is without valua- 
ble consideration and void as to creditors whose debts existed at the time of 
the settlement. 

2. Voluntary Conveyance — Statute of limitations — actual fraud — laches. If a 

settlement is attacked solely on the ground that it is voluntary, the suit must 
be brought within the five years prescribed by the statute, but there is no 
limitation upon the right of a creditor to attack a deed for fraud in fact, 
though the right to do so may be lost by the laches of the creditor, especially 
when accompanied by the loss of evidence, the death of the parties, or other 
causes which render the transactions obscure or difficult of solution. 

3. Conveyance — Voluntary — fraudulent — statute of limitations. Where a deed is 

assailed by one set of creditors on the ground that it is voluntary and there- 
fore fraudulent as to existing creditors, and by another set on the ground of 
fraud in fact, and the statute of limitations is relied on as a defense, and it is 
ascertained that the deed is both voluntary and fraudulent in fact, but more 
than five years have elapsed before the institution of the suit, the deed will 
be set aside as to those creditors who allege and prove fraud in fact, but not 
as to those who simply allege that it was voluntary. 

Appeal from a decree of the Circuit Court of Augusta county, pro- 
nounced December 13, 1892. 

Reversed in part arid affirmed in part. 

The opinion states the case. 

• Reported by M. P. BarfeB, State Reporter. 
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James Biimgardner, Jr., & R. S. Turk, for the appellants. 

M. F. While and E. 6. Moneure, for the appellees. 

Keith, P., delivered the opinion of the court. 

This case is the sequel of MeCue's Trustee v. Harris and others, re- 
ported in 86 Va., at page 687. It will be necessary to state the facts 
in which this controversy had its origin. 

On the 25th day of May, 1867, J. Marshall McCue, being about 
to solemnize a marriage with Martha J. McCue, conveyed all of his 
estate of every kind and description to his intended wife by a deed of 
that date duly recorded upon the same day, subject to the limitations 
and conditions therein contained. 

The provisions of the deed with which we are now concerned are 
those which give to Martha J. McCue certain property which was at 
iter ,death to go to the children of the marriage, and, if she should 
die without issue of her then intended marriage, it was to go to Mrs. 
Eliza A. Harris, a sister of the grantor, and her children. In the 
event that Marshall McCue survived his intended wife, there was to be 
a life estate in him with remainder to the children of the marriage, or, 
in the event that there were no surviving children of the marriage, 
then to the children of Eliza A. Harris, as provided for in the event 
of the survivorship of Martha J. McCue. 

On the 14th day of March, 1871, McCue and wife conveyed to 
Hugh Sheftey and Nicholas K. Trout two undivided third shares of all 
the real estate conveyed to the said Martha J. McCue in the deed of 
marriage settlement, upon trust to sell and apply the proceeds in satis- 
faction of debts, as therein prescribed. 

Two chancery suits were instituted. One by McCue' s creditors, as 
plaintiffs, against McCue and others, as defendants; and the other by 
McCue' s trustee, under the last- mentioned deed, as plaintiffs, against 
McCue and others, as defendants. In these suits many things were 
done, the propriety of which is not now questioned, and which there- 
fore need not be considered; but, on December 5, 1878, a decree was 
rendered, out of which the controversy before us has arisen. From 
that decree it appears that sales had been made which produced the 
sum of $33,000.00, as of November 1, 1878. It also appears that the 
liens upon that fund as of that date, paramount to' the marriage con- 
tract, amounted to 817,654.19; that the claim of Mrs. Harris, pro- 
vided for in the contract, amounted to $8,091.21; that the debts of 
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Mrs. McCue, chargeable thereupon, amounted to $5,404.34, leaving 
an apparent surplus for Mrs. McCue, subject to variation in a future 
restatement of the account, of $1,763.87. 

Mrs. McCue died some time in the year 1879, leaving no issue of 
her marriage. It appears that J. W. Harris and Margaret A. Harris 
were never made parties to either of these suits until the November 
term, 1880, of the Circuit Court of Augusta county, when they were 
admitted as parties defendant. On the 14th day of December, 1883, 
they filed their petition, asking that the decree of December, 1878, 
might, for reasons set out at large in their petition, be reheard, re- 
viewed, and reversed, and claiming particularly that the sum. of 
$1,763.87, above referred to, was not properly chargeable with or ap- 
plicable to the payment of the debts of Martha J. McCue, but that 
she had therein only an interest for her life, and, at her death without 
issue, it would pass to the petitioners by virtue of the provisions, of the 
marriage contract of May, 1867, subject only to a life estate in J. 
Marshall McCue. 

F. J. Snyder, Sheffey & Bumgardner, and R. G. Bickle, answered 
this petition on the 24th of May, 1884, denying that there was any 
error in the decree sought to be reviewed, or any right at law or in 
equity in the petitioners. 

On the 13th day of June, 1888, the Circuit Court rendered a decree 
upon the petition of John "VV. and Margaret A. Harris, in which it 
held that, while the remainder over to them, as provided for in the 
third clause of the marriage contract before referred, to, was volun- 
tary as to creditors of Marshall McCue, more that five years having 
elapsed since the recordation of the contract, without any proceedings 
being taken to impeach the same, it could not then be done on the 
pleadings in the cause, and declared the decree of Deeember 5, 1878, 
to be erroneous in so far as it gave to the creditors of Martha J. Mc- 
Cue the sum of $5,404.34. It directed that the income upon that 
sum, together with that arising from the $1,763.87, should be paid to 
the creditors of J. Marshall McCue during his lifetime, and the entire 
corpus thereof to pass to John W. Harris and Margaret A. Harris at 
his death. From that decree an appeal was taken to this court, which, 
on the 28th of April, 1890, entered a decree affirming the decree of 
June 13, 1888, so far only as that decree relates to the item of$l, 763.87, 
mentioned in the petition for rehearing of the decree of December 5, 
1878, filed by J. W. and Margaret A. Harris, leaving all other 
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questions arising out of the said decrees open for such future adjudica- 
tion of the Circuit Court, as to that court may seem proper. 

When that decree was received in the Circuit Court, it entered the 
decree of May 19, 1890, referring the cause to a commissioner to take 
certain accounts directed by the decrees of December, 1878, and June, 
1888. The commissioner made a report, dated April 16, 1892, in 
which he ascertained the several debts due to those claiming this fund 
adversely to the Harrises, and, after discussing the questions of law 
and fact at large upon which the rights of the claimants and of the 
creditors appeared, in his judgment, to rest, he reported against the 
claims of the creditors and wholly in favor of the petitioners. 

Subsequently, counsel, representing Margaret A. Harris and the ad- 
ministrator of her' brother then deceased, filed an amended and sup- 
plemental petition for the rehearing of the interlocutory decree of 
December 5, 1878, claiming in terms that that decree, as to them, 
should be wholly reviewed and reversed, and asking specifically that 
the sum of $5,404.34 be decreed to them in addition to the SI, 763.87. 

A. C. Snyder, assignee of P. J. Snyder, and J. W. Crawford, also 
filed a petition attacking the settlement of May 26, 1867, in so far as 
it undertook to vest any part of the estate thereby conveyed in the 
children of Eliza A. Harris, as being fraudulent in fact and void, 
having been made with intent to hinder, delay, and defraud the cred- 
itors of the grantor. 

The commissioner having filed his report called for by the decree of 
May 19, 1890, the cause came on again to be heard before the Circuit 
Court upon the report and the petition of the Harrises and the de- 
murrer and answer of the creditors thereto, and upon the petition of 
the creditors and the demurrer and answer of Margaret A. Harris and 
the administrator of John W. Harris thereto; and, being considered 
by the court, the petition of Margaret A. Harris and the administrator 
of John W. Harris was dismissed as unnecessary, and the petition of 
Crawford and Snyder was dismissed "as improper after such along 
lapse of time and death of parties." 

The court then proceeded to dispose of the matters in controversy 
by giving to Margaret A. Harris and the administrator of John W. 
Harris all the relief asked for in their petition. 

So far as the deed of May 25, 1867, undertakes to make a settle- 
ment upon Martha J. McCue and the children of the marriage, which 
she was then about to solemnize with the grantor, J. Marshall McCue, 
it rests upon a consideration deemed valuable in law, and its validity 
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cannot be successfully assailed, and is in no way questioned in this 
record. In so far, however, as the marriage settlement undertook to 
convey the property of the grantor to his sister, Eliza A. Harris, and 
her children, it was without valuable consideration and void. Not 
having been attacked, however, as voluntary within the five years pre- 
scribed by the statute, it cannot now be attacked for that cause only. 
There is, however, no limitation by statute upon the right of a creditor 
to institute a suit to attack a deed as fraudulent in fact. Of course 
the right to institute such a suit can be lost in equity by remissness and 
delay in its assertion. It is true that delay in the assertion of a right 
is always discountenanced in a court of chancery, that it does not en- 
courage stale claims, and that a party may lose his right to complain 
of a fraud by delay, especially where the delay is accompanied by the 
loss of evidence or the death of parties, or such conditions exist as to 
render the court unable to pass upon the questions involved without 
serious risk of doing injustice. 

In this case, as we have seen, the settlements upon Mrs. McCue and 
her children rested upon a valuable consideration, which could not be 
successfully impeached. She died in 1879 without issue, and then the 
creditors, who are now seeking the fund under the control of the court, 
were in a position to assert their demands; but at that time the decree 
of December, 1878, was in full force and vigor, and under it they 
were given all that they had a right to demand. Their rights under 
that decree were not disturbed until it was set aside in 1888 upon a 
petition filed in 1883. The creditors, therefore, had no motive until 
June, 1888, to attack the deed of 1867, as being fraudulent, because 
the court by the decree of 1878 had given to them everything which 
they could with propriety claim, had that deed been successfully as- 
sailed upon the ground now set out in their petition. It is true that 
many years have elapsed, but we cannot see from this record that the 
lapse of time, or the death of parties, has rendered these transactions 
obscure, or the questions at issue at all doubtful or difficult to determine. 

We think it sufficiently appears from the record in this cause that 
the marriage settlement, in respect to the property conveyed to Mrs. 
Harris and her children, was made to hinder, delay, and defraud cred- 
itors; was, as to them, fraudulent in fact and therefore void; that, 
under the circumstances disclosed, the creditors are not barred from 
asserting their rights to the property so conveyed; and that the petition 
of the appellants, A. C. Snyder and James W. Crawford, should have 
been entertained, and the relief therein prayed should have been granted. 
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With respect to the other appellants who did not unite in that peti- 
tion, the decree complained of must he affirmed. They have not as- 
sailed the deed as fraudulent, and cannot therefore recover upon the 
pleadings made by them ; for as to them this record stands just as it 
did when the case was in this court upon the former appeal, when this 
court held, Judge Lewis delivering the opinion, that, there being no 
charge of actual fraud, there was no case made upon which the cred- 
itors could recover as against the children of E. A. Harris claiming 
under the deed of marriage settlement. As We have seen, the decree 
entered in this court at that time, in the first instance, was a general 
affirmance of the decree appealed from. Obviously at the instance of 
the same creditors who are the appellants before us now, that decree 
was so modified as to leave the controversy as to the fund, which we 
have had under investigation, open to be disposed of as to the Circuit 
Court might seem be3t, the object undoubtedly being to give to the ap- 
pellants the opportunity of taking the necessary steps to assail the set- 
tlement of May, 1867, as fraudulent in fact. Of the opportunity thus 
afforded, only two of the creditors have availed themselves; and the 
others, having failed to do so, must submit to the consequences of their 
omission. The decree appealed from was a final adjudication of all 
the questions at issue, and it correctly disposed of them all except in 
the particular in which to us it has seemed to be erroneous. 

We are therefore of opinion that for this cause only it should be re- 
versed, and that in all other respects it should be affirmed; and this 
court, proceeding to enter such decree as the Circuit Court ought to 
have entered, it is decreed that J. W. Crawford recover the sum of 
$574.32, with interest thereon from October 1, 1866, subject to a credit 
for whatever sums of money may have been paid thereon ; that the 
appellant, A. C. Snyder, recover $1,402.68, with interest from March 
7, 1869, subject to credits for any sums paid since that time, which 
said several sums are to be paid out of the fund under the control of 
the Circuit Court in this cause and their costs; and that W. D. Rey- 
nolds, administrator of John W. Harris and Margaret A. Harris, re- 
cover of the appellants, other than A. C. Snyder and J. W. Crawford, 
their costs in this behalf expended. 

Reversed in part and affirmed, in part. 

BY THE EDITOR. — This case gives occasion to note the distinction between 
the law as it existed prior to May 1, 1888, when the present Code took effect, 
and the law as it is now, as to marriage being a valuable consideration for 



596 VIRGINIA LAW REGISTER. [Dec., 

an ante-nuptial settlement. At common law, a settlement in consideration of a 
contemplated marriage afterwards had, if bona fide, was upheld as on a valuable 
consideration, and the grantee and beneficiaries were regarded and treated as 
purchasers for value, and were protected as such purchasers under the statute of 
fraudulent conveyances. Hence, although the grantor might have been guilty of 
fraud in the transaction, the grantee and those claiming under the settlement were 
not affected by the grantor's fraudulent intent, unless knowledge of that intent 
was brought home to them at or before the time of the settlement, or after the 
settlement and before the marriage. 

This rule operated most harshly and unjustly against the settler's creditors, 
withdrawing from their claims the property upon which they had given credit and 
turning it over to others who paid nothing for it. The Virginia Court of Appeals 
followed the established rule. See Coutts v. Qreenhow, 2 Mnnf. 363 ; Herring v. 
Wklcham, 29 Gratt. 628 ; Clay v. Walter, 79 Va. 92 ; Moore v. Butler, 90 Va. 683. 

In the elaborate and very able opinion of Judge Staples in Herring v. Wiekltam, 
speaking of the rule, he took occasion to say that " the whole subject needs the 
attention of the legislative department " — a remark emphasized in the subsequent 
case of Triflett v. Romine, 33 Gratt. at -p. 659. 

The subject did " receive the attention of the legislative department " at the 
late revision of our statute law, and the common law rule was changed by putting 
these marriage settlements in the class of voluntary conveyances, and declaring 
them " void as to creditors whose debts shall have been contracted at the time 
[the settlements] were made." Code, sec. 2469. Compare with corresponding 
sec. of Code of 1849. 

In the principal case, the settlement on Martha J. McCue was made in 
1867, and therefore was on a consideration then deemed valuable in law, but 
it would have been otherwise if the settlement had been made under the present 
Code. 

It is adjudged in the principal case, that "in so far as the marriage settlement 
undertook to convey the property of the grantor to his sister, Eliza A. Harris, and 
her children, it was without valuable consideration and void." The Court evi- 
dently means that it was void as to the grantor's creditors ; for it was clearly valid 
as between the parties. It had already been decided in Virginia, that, in ante- 
nuptial settlements based on the consideration of marriage contemplated and 
subsequently solemnized, the consideration does not extend to strangers in blood 
to the settler, nor to his collateral kindred, but as to them such settlement is with- 
out valuable consideration and therefore voidable at the instance of 'the settler's 
existing creditors. Tn'plett v. Romine, 33 Gratt. at pp. 657-659. 

There is another important change in the law on the subject made at the revision 
of 1887, not noticed in the opinion of the Court (because unnecessary), to which 
it may be as well to call the attention of the profession. Under the Code of 1849, 
ch. 149, sec. 13, a suit to set aside a conveyance on the sole ground that it was 
voluntary, must have been brought within five years from the date of the convey- 
ance; and, in construing this section, the Court, in Bickley. Chrismon, 76 Va. 678, 
held that the five years should be computed from such date, although the creditor's 
right of action on his claim did not accrue until after the five years had expired. 
This decision was based on the plain language of the statute from which the 
Court did not feel itself warranted in departing in seeking the legislative intent. 
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It was hard to be compelled to say, that a creditor should be barred by lapse of 
time of all remedy to enforce his claim, when during that time the law gave 
him no remedy to enforce it. Hence, by section 2929 of the Code, it is pro- 
vided, that a suit to avoid a voluntary conveyance shall be commenced, not within 
five years from the date of the conveyance, as before, but within 'five years from 
the time " the right to avoid the same has accrued." The right to " avoid " the con- 
veyance would not accrue until the right of action — the right to recover on the 
claim — accrued. This would seem to have remedied the hardship of the former 
law. Such was the intention. But by the act of March 2, 1894 (Acts 1893-94, 
ch. 566, pp. 614, 615), amending and re-enacting section 2460 of the Code, "a 
creditor, before obtaining a judgment or decree for his claim, may, whether such 
claim- be due and payable or not, institute suit to avoid the gift, conveyance," etc. 
The words italicized make the change. So that, under the law as it now stands, 
inasmuch as a creditor may institute and prosecute a suit to avoid a conveyance 
at any time before his claim has " become due and payable," the five years pre- 
scribed by section 2929 must be computed from the time his right accrued to avoid 
the conveyance under section 2460 as amended by the Act of 1894, though his 
claim be not "due and payable." 



Strouther v. Commonwealth.* 

Virginia Court of Appeals : At Staunton. 

(September 26, 1895.) 

1. Criminal Law — Property stolen outside of this State and brought into the State 
by thief. One who steals property at a place beyond the jurisdiction of 
this State and brings the same into the State cannot be lawfully convicted 
of the larceny in this State. 

Writ of error to a judgment of the Corporation Court of the City 
of Winchester, rendered July 23, 1895, sentencing the plaintiff in 
error to confinement in the penitentiary for a term of five years. 

Reversed. 

This was an indictment for larceny. The indictment contained two 
counts. The first count charged the plaintiff in error, Carter Strouther, 
with the larceny of a horse in the city of Winchester, Va. ; the second 

count charged that the plaintiff in error "on the day of June, 

1895, at the County of Berkley, in the State of West Virginia, did then 
and there feloniously steal, take and carry away from the said County 
of Berkley, State of West Virginia, and did then and there feloniously 
bring into the City of Winchester, State of Virginia, and within the 

* Reported by M. F. Barks, State Reporter. 



